CONCEPT OF STATE
UNDER THE
INDIAN
CONSTITUTION



State (Article12)/asr

 Fundamental rights available against State

Under that concept unlike the other legal rights,
which are the creation of the State given to
individuals against one another, the fundamental
rights are claimed against the State. Therefore,
whether a constitution says it or not, it is generally
assumed that the fundamental rights given in it are
available against the State i.e. against the actions of
the State and its officials. Fundamental Rights
provided by Articles 15(2),17, 23(1) & 24 are
available aqainst private individuals.




Definition of State (Article 12)

* Article 12 defines the term 'State' as used in
different Articles of Part Il of the Constitution. It
says that unless the context otherwise requires the
term 'State' includes the following :-

a) The Government and Parliament of India, i.e.,
Executive and Legislature of the Union.

b) The Government and the Legislature of each State,
i.e., Executive and Legislature of States.

c) Alllocal or other authorities within the territory of
India.

d) All local and other authorities under the control of
the Government of India.




Definition of State (Article 12)

* Local Authorities.- 'Local authorities' as defined in
Section 3 (31) of the General Clauses Act refers to
authorities like Municipalities, District Boards,
Panchayats, Improvement Trust s and Mining
Settlement Boards.

OTHER AUTHORITIES

* In Article 12 the expression 'other authorities' is
used after mentioning a few of them, such as, the
Government, Parliament of India, the Government
and Legislature of each of the States and all local
authorities.




Once a body is characterized as an ‘authority’ uder
Art. 12, several significant incidents invariably
follow, viz;

1. The body becomes subject to the discipline of the

Fundamental Rights which means that its actions
and decisions can be challenged with reference to

the Fundamental Rights.

2. The body also becomes subject to the discipline of
Administrative Law.

3. The body becomes subject to the writ jurisdiction
of the Supreme Court under Art. 32 and that of the
High Courts under Art. 226.




University of Madras v. Santa Bai(1954)

* In University of Madras v. Santa Bai, the
Madras High Court held that 'other
authorities' could only indicate authorities of
a like nature, i.e. ejusdem generis. So
construed, it could only mean authorities
exercising governmental or sovereign
functions. It cannot include University .




Ejusdem generis

* List is=Onion, tomato, potato, brinjal, . If you
need to predict what comes next. You can say
that next should a vegetable. (common genus
running through these items)

e List is=Onion, tomato, table, elephant. . If you
need to predict what comes next. You can say
that next need not be a vegetable



Ujjammbai v. State of U'P(1962)

 Butin Ujjammbai v. State of U'P, the Court rejected
this restrictive interpretation of the expression
'‘other authorities' given by the Madras High Court
and held that the ejusdem generis rule could not
be resorted to in interpreting this expression. In
Article 12 the bodies specifically named are the
Government of the Union and the States, the
Legislature of the Union and the States and local
authorities. There is no common genus ( a class of
things which have common characteristics)
running through these named bodies nor can these
bodies so placed in one single cateqory on any
rational basis.




Electricity Board, Rajasthan v. Mohan Lal

(1967)

* |In Electricity Board, Rajasthan v. Mohan Lal, the
Supreme Court held that the expression ‘other
authorities' is wide enough to include all
authorities created by the Constitution or statute
on whom powers are conferred by law. It is not
necessary that the statutory authority should be
enqgaged in performing governmental or sovereign
function. On this interpretation the expression

'other authorities' will include Rajasthan Electricity
Board.




Electricity Board, Rajasthan v. Mohan Lal
(1967)

* In effect, the Rajasthan Electricity Board's
decision" has overruled the decision of the
Madras High Court in Santa Bai's case,
holding a University not to be "the State".
And finally, the Patna High Court, following
the decision of the Supreme Court, has held
that the Patna University is"a State".




Sukhdev Singh v. Bhagatram(1975)

* |n Sukhdev Singh v. Bhagatram, the Supreme Court,
following the test laid down in Electricity Board
Rajasthan’s case by 4:1 majority, (Alagiriswamy, J.
dissenting) held that Oil and Natural Gas
Commiission, Life Insurance Corporation and
Industrial Finance Corporation, are authorities
within the meaning of Article 12 of the
Constitution and therefore, they are 'State’.

* The effect of these decisions was that the
'‘authorities’ not created by the Constitution or by a
statute could not be a 'State' within the meaning
of Article 12 of the Constitution.




Airport Authority's case(1979)

* In this case the Court has held that if a body is an
agency or instrumentality of government it may be an
'‘authority’ within the meaning of Article 12 whether it
IS a statutory corporation, a government company or
even a registered society. Accordingly, it was held that
the International Airport Authority which had been
created by an Act of Parliament was the "State”
within the meaning of Article 12. The Central
Government had power to appoint the Chairman and
other members of the Airport Authority. It has power
to terminate the appointment of any member form
the Board. The capital needed by it was provided only
by the Central Government.




Airport Authority's case(1979)

* But what is the test whether a body is an agency or
instrumentality? The Court laid down the following
tests for determining whether a body is an agency or
instrumentality of the Government :-

* (1) financial resources of the State is the chief funding
source, i.e., if the entire share capital of the
corporation is held by Government, (2) existence of
deep and pervasive State control, (3) functional
character being governmental in essence, i.e., if the
functions of the corporation are of public importance
and closely related to governmental functions, (4) if a
department of Government is transferred to a
corporation, (5) if the corporation, enjoys monopoly
status which is State conferred or State protected.




Ajay Hasia v. Khalid Mujib(1981)

* In Ajay Hasia v. Khalid Mujib, it has been held that a
Society registered under the J&K Societies
Registration Act, 1898, is an agency or
"instrumentality of the State" and hence a 'State'’
within the meaning of Article 12. 1ts composition is
determined by the representatives of the
Government. The expenses of society are entirely
provided by the Central Government. The rules made
by the society require prior approval of the State and
Central Governments. The society is to comply with all
directions of the Government. It is completely
controlled by the Government. The Government has
power to appoint and remove the members of the
society. Thus, the State and the Central Government
have full control of the working of the society.




Ajay Hasia v. Khalid Mujib(1981)

* |n view of these elements the society is an
instrumentality of the State or the Central Government
and it is therefore an "authority" within the meaning of
Article 12. The test is not as to how the juristic person
is created but why it has been brought into existence.
A corporation may be statutory corporation created by
a statute or a government company formed under the
Companies Act, 1956, or a Society registered under the
Societies Registration Act, 1860, or any other similar
statute. It would be an 'authority’ within the meaning
of Article 12 if it is an instrumentality or agency of the
Government and that would have to be decided on a
proper assessment of the case in the light of the
relevant factors(Regional engineering College,Srinagar)




Manmohan Singh Jaitla v. Commissioner,
Union Territory of Chandigarh(1984)

* In Manmohan Singh Jaitla v. Commissioner, Union
Territory of Chandigarh, the Court following Ajai
Hasia's case held that an aided school which
received a Government grant of 90 per cent was an
"authority" within the meaning of Article 12.
Similarly, it has been held that the Food
Corporation of India, the Steel Authority of India,
Bihar State Electricity Board, Indian Oil
Corporation, are the 'State' within the meaning of
'other authorities' under Article 12 as they are
instrumentalities of the State.




Body/Organization/Establishment

* Engaged in performing governmental or sovereign
functions.

* Created by Constitution or Statute

e Agency or instrumentality(Includes a Government
Company or a Society registered under Societies
Registration Act).

1. Ifitis supported financially mainly by Govnmt, or

2. If there is deep and pervasive control of
Government or

3. If functions are of public importance (closely
related to governmental functions)



Tekraj Vasandi v. Union of India(1988)

* |n Tekraj Vasandi v. Union of India, it has been held
that the "Institute of Constitutional and
Parliamentary Studies ", a society registered under
the Societies Registration Act, 1860, is not a State
within the meaning of Article 12. The Institute of
Constitutional and Parliamentary Studies is neither
an agency nor an instrumentality of the State. It is
a voluntary organization. The object of the society
is not related to government business. In the
functioning of the society, the Government does
not have deep and pervasive control.




Chandra Mohan Khanna v. NCERT(1992)

Following Tekraj Vasandi v. Union of India the Court in
Chandra Mohan Khanna v. NCERT, has held that National
Council of Educational Research and Training, is not a 'State'
within the meaning of Article 12 of the Constitution. It is a
society registered under the Societies Registration Act. The
object of the NCERT is to assist and advise the Ministry of
Education and Social Welfare in the implementation of the
governmental policies and major programmes in the field of
education particularly school education. These activities are
not wholly related to governmental functions. The
governmental control is confined only to proper utilization
of the grant. It is an autonomous body. Article 12 should not
be stretched so as to bring in every autonomous body which
has some nexus with the government within the sweep of
the expression, 'State'. In the modern concept of welfare
State, independent institution, corporation and agency are
generally subject to State control.




G. Bassi Reddy v. International Crops
Research Institute (2003)

n G. Bassi Reddy v. International Crops Research Inst, it
nas been held that the International Crop Research
nstitute is an international organization and has been
set up as non profit research and training centre is not
a 'State' within the meaning of Article 12 of the
Constitution. Consequently, no writ petition can be
allowed by its employees challenging their removal
from service as being violative of Articles 14 and 16 of
the Constitution. It is not set up by the Government
and gives service to a large number of countries
voluntarily. It is not controlled by nor is accountable to
the Government.




M.C. Mehta v. Union of India(1987)

* |In M.C. Mehta v. Union of India, the important
question which was raised before the Court was
whether a private corporation fell within the ambit
of Article 12. Although the question whether a
private corporation fell within the ambit of Article

12 was not finally decided by the Court, but it
stressed the need to do so in future.




Unaided minority School

* Unaided minority schools over which the
Government has no administrative control
due to their authority under Article 30 (1) of
the Constitution are not "State" within the
meaning of Article 12 of the Constitution
(Satimbla Sharma V. St. Paul Senior Secondary
school[2011])




BCCI

BCCl is not ‘State” under Article 12.- Reasons
The BCCI is not created by a statute.

No part of the share capital of the BCCl is held by
the government.

Practically no financial assistance is given by the
government to meet the whole or entire
expenditure of the Board.

The BCCl’s monopoly in field of cricket is not state-
conferred or state-protected.

There is no deep and pervasive state control. The
control if any is only regulatory in nature.



BCCI(The Board of Control for
cricket in India

* BCCI, the world’s richest cricket body, operates
as a private entity under the TN Societies
registration Act.

 The Law commission panel unanimously
concluded that given BCC;s monopoly over
cricket, for years in the form of tax exemptions
and allotment of land must be classified as a
public body and brought under the RTI Act



Is Judiciary included in the word "State"?

* |In America it is well-settled that the judiciary is
within the prohibition of the 14th Amendment. The
judiciary, it is said, though not expressly mentioned
in Article 12 it should be included within the
expression 'other authorities' since courts are set
up by statute and exercise power conferred by law.

* Judiciary cannot be a State under Article 12.

Note:Only when they deal with their employees or
act in other matters purely in administrative
capacity, the courts may fall within the definition of
the State for attracting writ jurisdiction against their
administrative actions only




Right to Equality/ASR



Rule of law-Introduction

Edward Coke has originated the doctrine of rule of
Law. “Rule of law” is essentially embodied in
Article 14 of the Constitution.

The concept of Rule of Law is that the state is
governed, not by the ruler or the nominated
representatives of the people but by the law.

The King is not the law but the law is king

No man is above law

Every person is subject to the jurisdiction of
ordinary courts of law irrespective of their position
and rank.




Dicey/Propounder modern rule of law

e According to Professor A.V Dicey, for achieving rule

of law three principles of postulates must be
followed which are as follows:

eSupremacy of law

eEquality before law and

ePredominance of Legal Spirit
Supremacy of law

As per the first postulate, rule of law refers to the

lacking of arbitrariness or wide discretionary
power




Equality before law

* Equal subjection of all classes to the ordinary law
of land. French legal system of Droit Administratiff
was also criticized by him as there were separate
tribunals for deciding the cases of state officials
and citizens separately.

Predominance of Legal Spirit

Thirdly, that the rule of law should emanate not from
any written constitution but from the “common
law”, which he call it as predominance of leqal
spirit as foundation of constitutional law of any
country.///No deprivation of rights and liberties
by an administrative action except by law




MODERN AGE

In modern age, the concept of rule of law oppose
the practice of conferring discretionary powers
upon the government.

discretionary power would lead to arbitrariness

The Supreme Court has declared that rule of law to
be one of the ‘basic features’ of the Constitution
(Indira Nehru Gandhi v Raj Narain, AIR 1975 SC))

The two great values which emanate from the
concept of Rule of law in modern time are:

no arbitrary government: and
upholding individual liberty.



Introduction —

* Articles 14 to 18 of the Constitution guarantee the
right to equality to every citizen of India. Article 14
embodies the general principle of equality before
law and prohibits unreasonable discrimination
between persons.

* Article 14 uses two expression “equality before the
law” and “equal protection of the law”.

* The first expression ‘equality before law’ is of
English origin and the second expression has been
taken form the American Constitution..




Expressions -do not convey the same

meaning

 While ‘equality before the law’ is a somewhat
neqgative concept implying the absence of any
special privilege in favour of individuals and the
equal subject of all classes to the ordinary law.

* “Equal protection of the law” is a more positive
concept implying equality of treatment in equal
circumstances.




Limitation-1

* Article 359(1) provides that where a
proclamation of emergency is in operation
the President may, by order, declare that the
right to move any court for the enforcement
of such rights conferred by Part lll (except
Arts. 20 and 21) shall remain suspended.
Thus, if the President of India issues an order,
where a Proclamation of Emergency is in
operation, enforcement of Article 14 may be
suspended for the period during which the
Proclamation is in force.




Limitations-2&3

* Article 361 lays down that the President
and the Governors are exempted from
any criminal proceeding during the
tenure of their office.

* Under International law, foreign
sovereign and ambassadors enjoy full
immunity from any judicial process. This
is also available to enemy aliens for acts
of war.




IDENTICAL TREATMENT IN UNEQUAL
CIRCUMSTANCES WOULD AMOUNT TO
INEQUALITY

 —The equal protection of laws guaranteed by Article
14 does not mean that all laws must be general in
character. It does not mean that the same laws
should apply to all persons. It does not mean that
every law must have universal application for, all
persons are not, by nature, attainment or
circumstances in the same position. The varying
needs of different classes of persons often require
separate treatment.

* In fact, identical treatment in unequal circumstances
would amount to inequality.




Article 14 applies where equals are

treated differently
 Thus, what Article 14 forbids is class-legislation
but it does not forbid reasonable classification.

* Article 14 applies where equals are treated
differently without any reasonable basis. But
where equals and unequals are treated
differently, Article 14 does not apply. Class
legislation is that which makes an improper
discrimination by conferring particular privileges
upon a class of persons arbitrarily selected from
a large number of persons, all of whom stand in
the same relation




Test of Reasonable Classification

* While Article 14 forbids class legislation, it
does not forbid reasonable classification of
persons, objects and transactions by the
legislature for the purpose of achieving
specific ends. But classification must not be
“arbitrary, artificial or evasive”. It must
always rest upon some real and substantial
distinction bearing a just and reasonable
relation to the object sought to be achieved
by the legislature.




Classification to be reasonable must fulfil

the following two conditions: -

1. The classification must be founded on an
intelligible differentia which distinguishes persons
or things that are grouped together form others
left out of the group; and

2. The differentia must have a rational relation to
the object sought to be achieved by the Act.

Note: A child below the age of 7 is totally exempted
from criminal liability since it is presumed that a child
below 7 cannot form guilty intention. Between 7 to 12
,it depends on his mental maturity. Above 12, treated
as an adult for ascertaining criminal liability




Child below 7

* However, if a child irrespective of age commits a
tort(Tort is a civil wrong other than a breach of contract
or breach of trust) is liable.

* The reason for this is in case of criminal liability, the
conseqguence is punishment to the offender. However,
in case of civil liability, generally the consequence is
payment of compensation, which can be paid by the
parents

* Another difference between a crime and a civil wrong is
that in case of crime, the focus is on accused, whether
he committed a crime .However, in case of a civil
wrong, the focus is on the victim, whether his right is
infringed



Nexus between the basis of
classification and the object of the Act

There must be a nexus between the basis of
classification and the object of the Act which
makes the classification

Thus, the Legislature may fix the age at which
persons shall be deemed competent to contract
between themselves. No contract can be made
to depend upon the stature or colour of the hair.
Such a classification will be arbitrary.




Joseph Shine v. Union of India (2108)

e Adultery no longer a crime: The Supreme Court in a
landmark ruling on September 27,2018 struck
down the 158-year-old Section 497 that
criminalised adultery and said that women must be
treated at par with men. Adultery law came under
sharp criticism for treating women as possessions
rather than human beings. The court underlined

t
t
C
t

nat Section 497 treats women as properties of
neir husbands and is hence manifestly
iscriminatory. CJI Justice Dipak Misra said that

nere can't be a social license to destroy the

institution of marriage and added that the law
violates Right to Privacyv to some extent.



Snayara Bano versus Union of India(2017)

* Declaring Triple Talaq unconstitutional: In a landmark
judgement, Supreme Court of India declared in the
case Shayara Bano v. Union of India and others that the
practice of of ‘talag-e-bidat’, also called the ‘instant triple
talaq’,is unconstitutional by a 3:2 majority. While Justices
Nariman and Lalit held that instant Triple Talaq is
unconstitutional and violative of Article 14 (Right to
Equality), Justice Joseph struck down the practice on the
ground that it goes against Shariat and the basic tenets of
the Quran. The verdict unequivocally established that this
practice runs in defiance of the principles of
equity,international human rights law and also asserted
that "triple talaq is not a basic and integral part of Islam”.




Indian Young Lawyers Assn. v.
State of Kerala (2018)

* Lifting ban on entry of women (aged 10-50) inside
Sabarimala Temple: Sabarimala temple in Kerala is
a Hindu pilgrimage center in Periyar Tiger Reserve in
Kerala, the Ayyappan temple in Sabarimala clocks
about 45-50 million devotees every year. Saying
that "Devotion cannot be subjected to gender
discrimination"”, the Supreme Court on September
28,2018, removed a ban that prevented women
between 10 and 50 years of age from entering
Kerala's Sabarimala temple.



CAA

The act offers asylum to non-Muslim illegal immigrants from three
countries - Pakistan, Bangladesh and Afghanistan.

It amends India's 64-year-old citizenship law, which currently
prohibits illegal migrants from becoming Indian citizens.

It also expedites the path to Indian citizenship for members of six
religious minority communities - Hindu, Sikh, Buddhist, Jain, Parsi
and Christian - if they can prove that they are from Muslim-majority
Pakistan, Afghanistan or Bangladesh. They will now only have to
live or work in India for six years - instead of 11 years - before
becoming eligible to apply for citizenship.

The government says this will give sanctuary to people fleeing
religious persecution.

Opponents say that faith cannot be made a condition of citizenship.

But others protesting - particularly in border states - fear being
"overrun" by new arrivals from the three neighbouring countries

Refugee seeks asylum/ If granted asylee /amnesty=political



Modern concept of equality:
Protection against arbitrariness

* In E.P. Royappa v. State of Tamil Nadu(1974) the

Supreme Court has challenged the

traditional

concept of equality which is based

on reasonable

classification and has laid down a new concept of

equality. Bhagwati, J., delivering t

he judgment on

behalf of himself, Chandrachud and Krishna lyer, JJ.

propounded the new concept of ec

uality in the

following words — “Equality is a dynamic concept

with many aspects and dimensions

and it cannot be

cribbed, cabined and confined’ within traditional
and doctrinaire limits. From a positivistic point to
view, equality is antithesis to arbitrariness.




EQUALITY AND ARBITRARINESS ARE
SWORN ENEMIES

* In fact equality and arbitrariness are sworn
enemies; one belong to the rule of law in a
republic while the other, to the whim and caprice
of an absolute monarch. Where an act is
arbitrary, it is implicit in it that it is unequal both
according to political logic and constitutional
law and is therefore violative of Article 14”.

* The conclusion is that if the action of State is
arbitrary it cannot be justified even on the basis
of doctrine of classification. Where an act is
arbitrary, it is implicit in it that it is unequal and
therefore violative of Article 14. Article 14 strikes
at arbitrariness in State action and ensures
fairness and equality of treatment.




Ajay Hasia v. Khalid Mujib (1981)

* In Ajay Hasia v. Khalid Mujib, the Regional
Engineering College made admissions of candidates
on the basis of oral interview after a written test. The
test of oral interview was challenged on the ground
that it was arbitrary and unreasonable because high
percentage of marks were allocated for oral test, and
candidates were interviewed only 2 or 3 minutes. the
Court held that allocation of 33 percent of the total
marks for oral interview infected the admission
procedure with arbitrariness. It was observed that
allocation of more than 15 per cent marks to
interview will be arbitrary and unreasonable.




Air India v. Nargesh Meerza(1981)

* In Air India v. Nargesh Meerza, Supreme Court struck
down the Air India and Indian Airlines Regulations on
the retirement and pregnancy bar on the services of
air hostesses as unconstitutional on the ground that
the conditions laid down therein were entirely
unreasonable and arbitrary. Requlation 46 provided
that an air hostess would retire from the service of
the corporation upon attaining the age of 35 years,
or on marriage, if it took place within four years of
service or on first pregnancy, whichever occurred
earlier. The Court held that the termination of service
on pregnancy was violative of Article 14 of the
Constitution




Basis of Classification

* The constitutionality of every statute
depends on whether there is a basis for
the classification made in the statute.
The basis of classification may be
different, e.q., geographical, vocational,
difference in time, difference in nature
of persons, trade and callings or
occupations, etc. Let us discuss certain
broad classifications




a)Geographical basis

* Geographical basis — The words “within the
territory of India” used in Article 14 do not
mean that there must be a uniform law
throughout the country. A law may be
applicable to one State and not to another.
A State may be divided into several
geographical regions and a law may be
applicable to one and not to others
depending on particular circumstances.




Discrimination by the State in its own
favour

* The State as a person constitutes a different
class as, compared with private citizens. In
Saqgir Ahmad v. State of Uttar Pradesh, a
monopoly created by the State in its favour
was held not to violate Article 14. In Baburao
v. Bombay Housing Borad, a law which
exempt the factories run by the Government
but applied to other factories was held not to
be discriminatory.




Discrimination by the State in its own favour

Similarly, it has been held that the Government as
a banker can be given special facilities for

realisation of its dues which may not be available
to other bankers.

And again a longer period of limitation may be
allowed to Government for enforcing its claims as

compared to private person in respect of similar
claims.

As per the Limitation Act 1963, the statutory period of
limitation that is allowed for possession of immovable
property or any interest is 12 years in the case of private

property and 30 years for public property, from the date
the trespasser occupies the property




Article 14 and Taxation Laws

* The State has wide power in selecting persons or
objects it will tax and a statute is not open to
attack on the ground that it taxes some persons
and objects and not others.

* The legislature has ample freedom to select and

classify persons, districts, goods, properties,
income and object which it would tax, and which it

would not tax.




Article 14 and Taxation Laws

* A taxation law will be struck down as violative of
Article 14 if there is no reasonable basis behind the
classification made by it, or if the same class of

property, similarly situated, is subject to unequal
taxation.

* Perfect equality in taxation is impossible and
unattainable.




D)Special Courts and Special Procedure

* Under Article 246(2) Parliament by law is
empowered to set up Special Courts and to
provide special procedure for the trial of certain
‘offences’ or ‘classes of offences’. Such a law wili
not be violative of Article 14, if it lays down
proper quidelines for classifying ‘offences’,
‘classes of offences’ or ‘classes’ of cases to be
tried by Special Court. But the special procedure
prescribed by such a law should not be
substantially different from the procedure
prescribed under an ordinary law.




E)A single individual may constitute a class

e Chiranji Lal v. The Union of India(1961), is the leading case
on this point. The facts of the case were that owing to
mismanagement in Sholapur Shipping and Weaving
Company Limited the management threatened to close
down the Mill. The Government of India passed the
Sholapur Spinning and Weaving Co. (Emergency Provision)
Act empowering the Government to take over the control
and management of the company and its properties by
appointing their own directors. The Act was challenged by a
stakeholder of the company on the ground that a single
company and its shareholder was being denied equality
before the law, because the Act treated him differently vis-
a-vis other companies and their shareholders. The Supreme
Court held the Act valid.




Chiranji Lal v. The Union of India(1961)

* The Supreme Court held the Act valid. It said
that a law may be constitutional even though it
applies to a single individual if, on account of
some special circumstances or reasons applicable
to him and not applicable to other, that single
individual may be treated as a class itself, unless
it is shown that there are other who are similarly
circumstanced. In the present case the Sholapur
Company formed a class by itself because the
mismanagement of the Company’s affairs
prejudicially affecting the production of an
essential commodity and had caused serious
unemployment amongst labourers.




